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FINANCE BROKERS CONTROL AMENDMENT BILL 2003 
Second Reading 

Resumed from 3 December 2003. 

MR D.F. BARRON-SULLIVAN (Mitchell - Deputy Leader of the Opposition) [4.24 pm]:  This Bill is 
extremely important for a number of reasons.  I put on record at the outset that the Liberal Party will be 
supporting this Bill.  As the Bill progresses through the various stages of this Parliament, we hope we can work 
with the Government in a constructive and positive way to improve and strengthen its current provisions.  I will 
make a couple of things clear at the outset. 

This Bill does not relate to what people normally refer to, or have called in years gone by, the mortgage brokers 
scandal or fiasco.  The Government has said that, in part, this Bill represents its response to the Royal 
Commission into the Finance Broking Industry carried out by Commissioner Ian Temby, QC.  In my hand I have 
a copy of that very substantial royal commission report, and, ostensibly, this Bill is the Labor Government’s 
response to that report.  Indeed, in the minister’s second reading speech, given on 3 December last year, he stated 
- 

The Bill also represents the Gallop Government’s response to the report of the Royal Commission into 
the Finance Broking Industry conducted by Mr Ian Temby, QC, that I tabled in the House on 19 
February 2002. 

Clearly, it must have some significance in relation to the previous mortgage broking issues and, indeed, the 
matters that affected so many investors around the State if it is to be the Government’s formal response to the 
royal commission on that matter.  However, the detail of this Bill contains absolutely nothing whatsoever to do 
with that situation.  In fact, it offers no comfort and no assistance to the many hundreds of investors who were 
affected financially by the finance brokers situation over those not so distant years.   

I will explain for those members who have not had the opportunity yet to go through this legislation that in the 
finance broking arena a number of activities are carried out by participants in the industry.  In years gone by, a 
fairly commonplace arrangement was for brokers to arrange private finance and then find borrowers who wanted 
to acquire money.  The broker would then become the finance arranger and the go-between between the lender 
and the borrower.  Essentially, they had what were called “pooled mortgages”, which became the basis of some 
very considerable problems.  These problems were dealt with in the political arena, in Parliament and in public 
and by the royal commission to which I previously referred.  That royal commission examined in detail 17 cases 
involving pooled mortgages.  However, the royal commissioner recommended that those particular matters and 
their administration be handed over to the Commonwealth and come under the auspices of commonwealth 
legislation, which has happened.  Irrespective of the legislation with which we are now dealing, the 
Commonwealth has passed the Financial Services Reform Act, which took effect on 11 March this year, with the 
detailed regulations and so forth coming into operation throughout the year.  The Commonwealth has already 
taken action; it has put in legislation and taken responsibility for the management and the regulation of pooled 
mortgage arrangements.  Members will see that in 1984 or thereabouts, which is when, I am told, the previous 
problems involving the finance broking industry really emanated, pooled mortgages were a relatively 
commonplace event.  What was not so common then, but which is very common now, is what most people 
would refer to as mortgage broking.  In other words, when a person wants to get a home loan, he approaches a 
mortgage broker - I will call them finance brokers now to be colloquial.  The finance broker whips out his or her 
personal laptop computer, compares interest rates, repayment rates and so on offered by different lending 
institutions and then arranges a deal with the borrower to acquire money from one of those institutions, usually a 
large bank or a large finance corporation or whatever.  Unlike 10, 15 or 20 years ago, that form of finance 
broking is now the most commonplace activity in the finance broking industry and accounts anecdotally for 
around 95 per cent of activity.  Of the $100 billion of home loans written each year, the mortgage broking or 
finance broking industry writes about a third of them, which is around $30 billion of activity.  Therefore, about 
200 000 of the 600 000 loans granted each year are dealt with through this industry.  It is a very significant 
industry and it is growing at a very rapid rate.  I want to make the point very clear that this legislation has 
absolutely nothing to do with the finance brokers situation of previous years that was subjected to the Royal 
Commission into the Finance Broking Industry and to very much political debate.  The Commonwealth 
Government has taken action, through the introduction of the Financial Services Reform Act, to take over the 
regulation of the pooled mortgage finance broking market.  Currently in Western Australia - the minister will 
correct me if I am wrong - only two people in the market are active in arranging pooled mortgages.  The bulk of 
the market - 95 per cent - comprises finance brokers who arrange home loans and the like. 
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As I said in my lead-in to this debate, the Bill will do absolutely nothing for the investors who were affected 
financially as a result of the previous finance broking situation.  It is my dear belief - certainly my expectation - 
that the Government is not now washing its hands of its responsibilities to those investors.  It would be an 
appalling situation if the Government were now to say that its response to the royal commission and its election 
commitment to all those investors is now met with this legislation.  It would be an appalling abrogation of the 
Labor Government’s responsibilities to those investors to whom it made a very firm commitment at the last 
election and who are still waiting to see action on a number of fronts. 

Mr R.F. Johnson:  The Attorney General had a lot to say. 

Mr D.F. BARRON-SULLIVAN:  The Attorney General did have a lot to say at that time.  We might hear more 
of that later. 

Ms M.M. Quirk interjected. 

Mr A.J. Carpenter:  They got ripped off under your Government.   

Mr D.F. BARRON-SULLIVAN:  Certainly the legislation with which we are now dealing has absolutely 
nothing to do with the election commitments made by the Labor Party before the last election.  The legislation 
we are dealing with now does not in any way implement any of those promises to the investors.  Let us be blunt: 
the Labor Party attracted many votes from people in the State by highlighting the problem and saying it would 
assist those investors. 

Mr J.J.M. Bowler:  And rightly so. 

Mr D.F. BARRON-SULLIVAN:  We accept that.  We on this side of the Chamber have learnt some powerful 
lessons.  It was an incredibly important issue, but if the Labor Party is now saying that this is the end of its 
responsibility to those people, it would be a very sad day, not only for politics in this State but also for the many 
people who were affected by that situation. 

Let us have a brief look at the industry.  I mentioned earlier that today finance brokers are predominantly 
involved in mortgage origination.  As I said, two operators in Western Australia are involved in pooled 
mortgages and almost 500 operators are involved in mortgage origination.  There are therefore around 500 
mortgage originators, whom I will call finance brokers from here on in.  The industry is changing.  New services 
are being developed almost yearly.  For example, some years ago no-one would have heard of the term 
“mortgage minimisation”.  Finance brokers now are not only arranging loans for their clients, homebuyers and 
so on, but also assisting them with financial advice to help reduce their mortgage payments and pay the loans off 
quicker and, indeed, helping them with their financial household budgets and so on.  I was told of one case in 
which a finance broker arranged loans and so forth for a family.  The family regularly rang the broker to get 
general financial advice and once asked the broker whether the family’s budget would sustain expenditure on an 
Electrolux vacuum cleaner.  The family, therefore, gain that kind of day-to-day advice.  Some finance brokers 
offer such advice as a very valuable service to many people in the community and might charge $2 500, or 
whatever, for a year’s financial advice.  Who knows what other services will develop in future in the industry?  
As I said, it is a very important industry that accounts for around $30 billion in loans throughout Australia.  In a 
growing industry such as that involving a great deal of expenditure by consumers and families throughout 
Western Australia, and considering the way in which the industry is changing with new services coming into 
being, it is obviously important that we ensure the industry’s regulatory environment is workable and that it does 
not go off the rails, as happened in the past.  Quite frankly, I do not want to have a political debate in 10 or 15 
years about people who may have lost money in the finance broking industry and look back on today and say, 
“Gee, I wish we had done a bit more; I wish we had made that legislation work; I wish we had gone in there and 
protected those consumers.” 

The Opposition will talk throughout the debate about the deficiencies in the legislation, about how we think it 
should be tightened and about the advice we have received from within the industry and beyond on how the 
legislation can be improved so that in future Western Australians do not get their fingers burnt, do not lose 
money unnecessarily and do not get caught out as a result of financial broking arrangements.  Having said that, I 
think the industry in Western Australia has a good reputation.  We checked with the Ombudsman and it appears 
that some complaints have been made in this area.  Around 20 per cent of complaints related to delays in 
settlement and around 20 per cent were from customers who believed their instructions to brokers were not 
carried out in full.  For example, people complained that they asked for a fixed interest rate but were offered a 
variable rate.  However, generally speaking, anecdotal evidence and research that we carried out not only within 
the industry but also among consumers indicates that the industry is currently working very well.  That is not 
true, unfortunately, around Australia.  The Australian Securities and Investments Commission funded a review 
of the New South Wales Credit (Finance Brokers) Act 1984.  The review identified a number of risks that were 
faced by consumers of the finance broking industry, which included, for example, a lack of broker independence 
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when commission was paid by lenders that resulted in consumers entering into overpriced credit arrangements.  
Another example was of consumer losses when a broker’s commission was paid in advance and the credit was 
not subsequently obtained.  Another example was of brokers charging excessive and undisclosed commissions or 
other fees and, indeed, unethical conduct when consumers were persuaded to borrow larger amounts than they 
needed or to include fraudulent information in credit applications.  Some risks, therefore, were identified in the 
New South Wales report.  I believe the finance broking industry throughout Australia recognises that Western 
Australia is fortunate to have participants in the industry who appear to carry out their business very well.  It is 
generally a clean industry.  There are some complaints, but clearly not to the same extent as other States.  
Recently the television program Today Tonight carried a story on rogue brokers.  Anyone who read the 25 
November 2003 edition of The Australian Financial Review would have seen that one of the country’s largest 
finance broking companies, Mortgage Choice, has been demanding annual payments from 30 major lenders as 
an extra financial reward to itself for selling its home loans; that is, a major player in the finance broking market 
actually dictating terms to lenders.  I believe it wanted something like $200 000, or whatever.  Perhaps I should 
not have put the figure on the record.  However, it highlights the growing power of mortgage brokers.  It 
probably also contradicts claims by some people in the mortgage-broking industry that the advice they provide is 
unbiased.  When one considers that Mortgage Choice did not intend to disclose those payments to its customers - 
and never did - and claimed that the information was subject to commercial-in-confidence provisions, it opens up 
questions about the need for greater accountability and disclosure provisions in the legislation with which we are 
dealing. 

I stress that WA has had a very low incidence of complaints.  I believe the industry operates very cleanly.  
However, the point we must not miss is that by setting a comprehensive regulatory framework, we have the 
opportunity to ensure that we do not have the sorts of problems that are starting to loom on the eastern seaboard, 
and that in 10 years we will not be looking back and regretting the fact that we did not take stronger action today.  
The bottom line is that if we could have jumped back 20 years in a time machine to 1984, when the previous 
situation started to rear its head, we could perhaps have nipped it in the bud.  Let us do the same thing in this 
area now.  The Australian Securities and Investments Commission has some investigative powers.  Indeed, it is 
actually investigating Mortgage Choice.  As I mentioned earlier, Mortgage Choice was getting its lenders to pay 
an annual sponsorship fee - I think that is the way it was put - of $200 000 each to have their loans offered to 
brokers’ clients.  Also, albeit not in the finance broking area, financial planners have been coming under attack 
in recent times for some of the practices in that industry.  There is no doubt in our minds that something needs to 
be done to ensure an effective regulatory framework.   

In a nutshell, the main provisions of this Bill include the abolition of the Finance Brokers Supervisory Board and 
its replacement with a commissioner, who will initially be called the Commissioner for Fair Trading.  The 
jurisdiction for the disciplining of finance brokers will be conferred on the State Administrative Tribunal.  That 
is an interesting point.  We are dealing with legislation that is contingent upon the passing of another piece of 
legislation, which is currently in the upper House and, I believe, before a Legislative Council committee.  We do 
not know whether that legislation will be passed or whether it will be amended; and, if so, how it will be 
amended.  Yet for some reason we have to deal with this legislation on finance brokers now.  Members can call 
me cynical - I hear the member for Murdoch laughing behind me; he is probably thinking the same thing that I 
am thinking - but perhaps the Government wanted to get this legislation, which happens to have the words 
“finance brokers” in it, onto the agenda of this parliamentary sitting in Albany for obvious reasons.   

Mr A.J. Carpenter:  What obvious reasons?   

Mr D.F. BARRON-SULLIVAN:  We will tell the member.  There is plenty of time.   

Mr P.B. Watson:  Explain them to us now.   

Mr D.F. BARRON-SULLIVAN:  I will explain something to the member for Albany: his constituents will not 
be fooled by what is happening over these two days.  We just saw a blatant, cynical, political attempt to take 
advantage of the naming of Anzac Day.  Ministers are going around Albany and pork-barrelling at a rate of 
knots.  This Bill has come forward when the legislation that it is contingent upon has not even gone before the 
upper House.   

Mr P.B. Watson:  Don’t you want the people of Albany to get these things?  You don’t mind when they pork-
barrel your electorate. 

The ACTING SPEAKER(Mr A.J. Dean):  Order, members! 

Mr D.F. BARRON-SULLIVAN:  Cut off my legs and call me shorty - 

Mr P.B. Watson interjected. 

The ACTING SPEAKER:  Order, member for Albany!   
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Mr D.F. BARRON-SULLIVAN:  I might be a bit cynical, but I detect a tad of politics in this.  

Mr P.B. Watson interjected. 

The ACTING SPEAKER:  I call the member for Albany to order for the first time.   

Mr D.F. BARRON-SULLIVAN:  We should take the Bill seriously because it has enormous importance for the 
finance broking industry as it is now, so I will not dwell on the politics.  The third key aspect of the Bill is that it 
provides for the appointment of officers of the Department of Consumer and Employment Protection to 
investigate complaints.  I add that it provides for a proactive investigatory role in relation to the finance broking 
industry.  I very much commend that part of this legislation.  It provides that the commissioner may make an 
interim order to suspend a finance broker’s licence for up to 60 days, if there are reasonable grounds for 
believing that the broker has engaged in conduct that constitutes grounds for suspension or cancellation and there 
is a risk that persons may suffer significant loss or damage if immediate action is not taken.  It broadens the 
definition of “finance broker” to clearly include mortgage managers.  It increases penalties from $500 to 
$50 000, bringing them broadly in line with the motor vehicle dealers legislation and other consumer affairs 
Acts.  Under this legislation, a finance broker will no longer need to hold a business certificate.  Previously, a 
business certificate was granted by the department every three years.  It was issued if the applicant provided 
adequate details on trust account audits, the lodgment of a bond and private indemnity insurance.  That will no 
longer be a requirement.  A number of other matters involved in this legislation were set out quite adequately in 
the minister’s second reading speech.  It is not my intention to duplicate that now.   

However, I want to deal with some matters.  First, there is absolutely no doubt from our analysis of this Bill that 
it has been rushed.  I say that because we have been fortunate to obtain legal advice from a number of sources.  
There have also been some obvious mistakes, to put it bluntly.   

Mr J.C. Kobelke:  What mistakes? 

Mr D.F. BARRON-SULLIVAN:  A very simple mistake was made in the minister’s second reading speech 
about the commencement of the commonwealth Financial Services Reform Act 2001.  Again, it was only a 
technical mistake.  However, perhaps with more time those sorts of things could have been ironed out.  The 
legislation certainly is not as comprehensive as it needs to be.  Indeed, I am looking at a legal opinion I received 
from one lawyer.  The expression she used was that -   

The more I look at the Bill the more it appears deficient.  As you can see from the draft we really need a 
definition of ‘commission’ as it is cumbersome without it.  But as I said, the Bill does not really resolve 
the issue of the ‘client’ . . .  

This Bill does not define what a client is in this industry -   

Mr J.C. Kobelke:  Are you willing to share that legal advice?   

Mr D.F. BARRON-SULLIVAN:  Absolutely.  I will repeatedly say that we will work with the Government at 
every stage to make this very effective legislation.  During the consideration in detail stage, when we get down 
to the nitty-gritty, I will be very interested to find out why, for example, the Government did not go down the 
same path as New South Wales and things like that.  We will touch on that in a minute.  I am also concerned 
that, despite the claim in the minister’s second reading speech that the Bill remedies the defects that arise 
regarding managing loans, section 44, which is to be amended by the Bill, does not deal anywhere with the 
regulation of a fee payable for managing loans.  Although the Government says on the one hand that this is an 
area that needs to be put under the regulatory umbrella, the mechanism to do that has not actually been provided.  
I could go on about a number of areas.  We will do that in the consideration in detail stage when we go through 
those issues.   

Doug Solomon, whose name is probably very well known, is a lawyer who was an advocate for people affected 
by the finance broking situation.  I have sought advice a number of times from Mr Solomon.  I am fortunate 
enough to have some advice from him on this legislation.  He has pointed out areas of the Bill that are either 
deficient in a number of respects, or in which mistakes have been made.  He has suggested ways in which we can 
improve the Bill in a positive way.  I will read out one aspect of his advice, because it goes to the heart of part of 
the minister’s second reading speech.  It is fairly lengthy but I will put it on the record.  It states -   

The Minister is wrong in suggesting that the result of the decision of Justice Owen in the Hardie 
litigation in the Supreme Court concerning Grubb Finance was that “the broker was not subject to the 
provisions of the Act when managing the loan”.  The judge, in fact, noted there are a number of 
provisions of the Act which did apply with respect to managing loans.  What he held was that loan 
management was not part of the business of a finance broker (as defined) and, hence, not part of the 
activities which a supervisor could take over.  To suggest that the broker was not subject to the acting 
managing the loans however, is totally incorrect.  It smacks of a suggestion that there were inadequacies 
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in the Act which resulted in finance brokers getting away with unlawful conduct concerning 
misapplication of managed loan moneys.  The correct position is, as apparently recognised at the start 
of the preceding paragraph in the second reading speech, that the Board was not adequately resourced 
despite the appropriation by s.12, and that Ministry personnel were also Board officers but did not 
properly answer to the Board.  Although they were the fundamental problems with administration of the 
Board, there is still no proposal or suggestion that the Government will compensate the victims, despite 
its strong written pre-election commitments to assist victims to establish liability and pay up if liability 
was established.  

He is undoubtedly the foremost advocate for those who were involved in the finance broking issue.  He is saying 
that we should look at what was said in the minister’s second reading speech, because it was not quite on the ball 
in some spots.  He also made it clear that the Government is not living up to its election commitments.  I said 
that I would not get political, so I will not dwell on that aspect.  However, it begs the question of whether the 
timing of this legislation is political.  The Bill has been rushed, it is inadequate, it has mistakes in it, it needs to 
be tightened up and so on.  We will help the minister to do this.   

Mr J.C. Kobelke:  That is your claim; we’ll wait for the facts. 

Mr D.F. BARRON-SULLIVAN:  Absolutely.  Doug Solomon has a fair amount of knowledge of that legislation 
and he has said those things.  The point is that it will not be as effective as it could have been.  Call me cynical 
but I suspect it has been rushed in order to get it on the agenda for this sitting in Albany.  As I said earlier, the 
proof of the pudding is in the eating because the legislation is dependent - 

Mr J.C. Kobelke:  It is has been sitting around since last year. 

Mr M.F. Board:  Why did you not bring it on? 

Mr D.F. BARRON-SULLIVAN:  Exactly.  Why was it not brought on earlier? 

Mr J.C. Kobelke:  It can hardly be said that it has been rushed. 

Mr D.F. BARRON-SULLIVAN:  The minister has just proved my point.  He has just said that the legislation has 
been sitting around since last year.  Why was it not brought on before now if it is so important?  It is because this 
legislation is contingent on another Bill in the Parliament.  The State Administrative Tribunal legislation needs to 
be passed before this legislation can take effect.  The Government drafted this Bill - I have no problem with that 
- and has had it sitting around for a while, as the minister has just confessed. 

Mr J.C. Kobelke:  The member just said it was rushed.  He should make up his mind! 

Mr D.F. BARRON-SULLIVAN:  The minister should make up his mind.  Why are we dealing with it today?  It 
has been sitting around for a while.  It does not need to be brought in yet because the SAT legislation is not 
through but, hey, the Assembly is to sit in Albany and how can the Government wind up the Liberal Party?  The 
Government knows: the Bill has the words “finance brokers” in it - chuck it on the Table!  It will do nothing for 
the hundreds of people who were affected by the finance broking situation. 

This legislation deals with mortgage originators.  It is extremely important to consider the need for extensive 
accountability and disclosure provisions.  I say that because I cannot think of another industry like this.  It 
involves lenders, mortgage originators - that is, finance brokers - and customers.  If I am a customer, I go to a 
finance broker and say that I want to buy or build a house and that I need a loan.  The broker will arrange that 
with a lender.  The way I read it, I am the customer but I do not pay the broker for his services.  The broker gets 
his or her payment from the lender.  In some cases it can be arranged to pay a broker directly.  Indeed, different 
services are coming out of the industry in which brokers are paid directly.  I referred earlier to mortgage 
minimisation.  However, 90 per cent of transactions in the industry involve the situation in which the customer 
does not pay for the service.  The person providing the service obtains a commission or other payment from the 
lender; that is, the bank or financial institution.  The minister acknowledged that in his second reading speech 
and it is something with which I agree.  He stated that the nature of finance and mortgage broking has changed 
over the years.  The speech states, in part - 

Rather than charging a client commission, many finance brokers now receive their commission from the 
lender.  Although this style of broking is often marketed as a free service, many consumers are not 
aware that the broker’s recommendations may be influenced by the amount of commission paid by 
different lenders.  

I agree with the minister.  Generally, most brokers in the industry are clean, do the right thing, and provide a 
very good service to clients.  In most cases, they get the same commission regardless of who they fix up with a 
loan.  However, that is not always the case.  High-risk, high-interest lenders will pay a higher commission.  From 
the point of view of consumers, many do not realise they are paying a commission.  Some consumers will 
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eventually get a loan contract and, because of the commonwealth legislation, it will state in the contract that 
some payments will be made.  It will not state the amount of the payments and it may not give the sort of detail 
that is appropriate in these cases to ensure that consumers can make a fully informed decision. 

The way things operate generally in the industry is that the mortgage originator or finance broker will obtain a 
commission, which is normally 0.6 or 0.7 per cent of the loan value.  The originator or broker also receives what 
are known as tailing payments.  A payment will be received annually for as long as the loan arrangement is in 
place.  It is based on the reducing balance of the loan.  That is an important point to make because a lot of people 
think, “Oh gosh, they receive 0.25 per cent every year for the life of the loan based on my $100 000 mortgage.”  
That is not actually the case.  In fairness to operators in the industry, it is important to point out that, as the 
principal value of the loan reduces, so does the ongoing payment from the lender.  If the lender “churns” the loan 
- to use the jargon - and arranges another loan independently of the finance broker, the finance broker does not 
receive that payment.  That is happening a lot as individual small businesspeople are out there doing the hard 
yards, helping customers get loans and, down the track, a big bank or financial institution comes along and 
churns the loan and takes it over.  As a result of that, the broker does not receive any ongoing payment.  It is 
something that we will have to look at during consideration in detail.  We must look at the activities of banks in 
this area, in particular, because they are not putting the squeeze on the small business sector; they are putting the 
squeeze on finance brokers who are operating quite legitimately, very effectively and very well in this area in a 
number of respects.  I will touch on that a little later. 

There are also what are called soft dollar commissions.  They range from the provision of training opportunities - 
if I can put it like that, including going away to holiday retreats; we in politics would call them junkets - to prizes 
and so forth.  They are alternative forms of remuneration.  As I said earlier, the high-risk, high-interest lenders 
end up providing higher commissions to finance brokers.  It is possible to see a situation in which a broker might 
be tempted to tee up a loan with a particular lender because, at the end of the day, he will receive slightly higher 
benefits in one way or another than he would from other lenders.  That may or may not be in the best interests of 
the consumer.  As I said, there is no anecdotal evidence of that happening to any great extent in Western 
Australia.  However, on the eastern seaboard, concerns are certainly being raised. 

I mentioned earlier that, under commonwealth legislation, it is necessary for payments from lenders to finance 
brokers to be mentioned.  However, there is no requirement to provide the sort of detail that consumers expect 
and need. 

I will give a free plug to the industry in this State.  As the minister is aware, there are two industry organisations: 
the Mortgage Industry Association of Australia and the Finance Brokers Association of Australia.  I am struck 
by the high standard of ethics of both organisations and their interest in making sure that this legislation is 
effective.  They want to tighten it up and extend regulation over their own industry.  The Mortgage Industry 
Association has a code of conduct and it expects its members to abide by the code.  It has a dispute resolution 
process and so forth.  That is good, but it applies only to its members.  Obviously, there are some gaps in the 
areas of regulatory coverage for consumers of finance broking.  The point this side of the House wants to make 
is that the Bill is, quite frankly, next to useless if it does not have proper disclosure arrangements.  That was 
recognised by the Finance Brokers Supervisory Board in its February 2004 newsletter.  It made some 
recommendations along the following lines.  It stated that there was a need for disclosure arrangements and so 
forth.  The Consumer Credit Legal Centre in New South Wales prepared a report for the Australian Securities 
and Investments Commission, which I referred to earlier.  The report was released on 26 March last year.  It 
recommended uniform regulation in this area between all the States.  However, this Bill contains no such 
provision.  I am indebted to the Mortgage Industry Association and to Gadens Lawyers, in particular, for some 
very extensive advice on the legislation.  I quote the advice of the lawyers - 

In introducing the Act, the Minister for Consumer and Employment Protection, Mr John Kobelke, noted 
that many consumers are not aware that a broker’s recommendations may be influenced by the amount 
of commission paid.  Accordingly, borrowers may not be getting the best advice.  However, the 
amendments appear not to do anything about ensuring the borrower is informed of the commission 
being paid by lenders. 

The minister knows about the situation and he said that, basically, there is a problem because borrowers do not 
know the whole score.  However, he has not provided for any disclosure arrangements in the legislation. 

Mr J.C. Kobelke:  Not directly, but indirectly, yes. 
Mr D.F. BARRON-SULLIVAN:  Indirectly.  We can touch on the detail of that later.  The minister certainly 
wanted the Commonwealth to take control of this matter.  He wanted a uniform arrangement throughout 
Australia and said that the Commonwealth should assume responsibility.  As I understand it, he has generally 
supported ASIC’s approach; for example, in the creation of industry liaison groups and things like that.  That is 
an excellent idea.  It is a good way of ensuring feedback from the industry; it is a good two-way process.  It is 
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interesting that the commonwealth legislation that governs the finance industry provides for extensive disclosure 
arrangements.  The Financial Services Reform Act, which took effect on 11 March, requires extensive disclosure 
provisions for these types of contracts.  It contains requirements for financial advisers and other people involved 
in the finance industry, not including finance brokers, but not in the credit industry, which we are dealing with 
here.  The obvious question is that if the minister wants us to go down this path and hand responsibility over to 
the Commonwealth and he wants a uniform system throughout Australia and is keen on the way that things 
operate at a commonwealth level, why is that not replicated in this legislation?   
The New South Wales Government has gone before us with this.  Far be it from me to applaud that Government 
excessively, but in this area it has picked up the baton and run with it.  It has included a number of things in its 
legislation that are not included in this Bill; for example, the need to define a client.  When drafting legislation 
dealing with an industry that involves commission being paid to finance brokers who are dealing with their 
clients, we need to know who the client is.  Is the client the finance broker who is being paid by the lender or is 
the client the consumer in the form of the home loan borrower or whoever?  Obviously most people would say 
that it was the consumer.  However, that basic definition is not included in the legislation, nor is there a 
definition of “commission”.  We can touch on these matters later on.  The New South Wales legislation, by 
comparison, provides that sort of detail; it leaves no loopholes and really tightens things up. 
Mr J.C. Kobelke:  It does not regulate. 

Mr D.F. BARRON-SULLIVAN:  It does regulate. 

Mr J.C. Kobelke:  It does not; it is a negative licence. 

Mr D.F. BARRON-SULLIVAN:  We will touch on that later on.  The New South Wales legislation operates in 
the same way; its operation is merely tighter than that of this legislation.   

Mr J.C. Kobelke:  It is a lot looser. 

Mr D.F. BARRON-SULLIVAN:  It is a lot tighter.  The minister wants this uniform approach, but it is not a case 
of what is good for the goose is good for the gander.  New South Wales has gone down that path already.  We 
will have legislation that operates differently and is deficient in certain areas.  Australia will clearly have an ad 
hoc situation in which some States will have legislation and some will not have legislation.  It will be a dog’s 
breakfast and all over the place.  If uniform legislation is needed, and that has been acknowledged by the 
Government, I find it very strange that we are heading down a completely different path.   

Disclosure provisions will certainly be needed.  We will be looking to the minister to indicate later on that he is 
prepared to put such provisions in regulations, if not make some specific amendments to the legislation.  We will 
be moving some amendments to help tighten up the legislation and make it a bit more workable, and also to 
provide for a greater degree of uniformity, with the national legislation and particularly with the New South 
Wales legislation.  The legislation must cover all areas of the finance broking industry, including areas such as 
mortgage minimisation.  We also need to talk about the role of the banks in this area.  I will give the minister an 
example to explain that.  At the moment banks are saying that they will deal only with brokers who have a high 
turnover.  I have some contracts with me to show how the system works.  I will point to a couple of real-life 
contracts to demonstrate what is happening.   

The contract from Challenge Bank to finance brokers refers to an up-front commission of 0.6 per cent and a 
volume target per month of $1 million.  That means that a broker who wishes to do business with Challenge 
Bank must guarantee that he will do $1 million worth of business with the bank per month.  The ANZ bank 
contract states that the approved originator - that is, the finance broker - must submit a minimum of $2 million in 
loan applications to the bank per month.  ANZ bank therefore wants finance brokers to work twice as hard.  
HSBC bank says that the amount must be not less than $1 million.  ING Direct under its contract has the right to 
terminate the agreement if the settlements for the previous 12 months fall below $1 million, and the outstanding 
balance of the introducer’s portfolio is less than $2 million.  What the banks are doing essentially is forcing 
finance brokers to have a business with high turnover.  Therefore, the big organisations like Mortgage Choice are 
coming into the market, which does not give the small business sector an adequate opportunity to compete.  I 
have my money on the small business sector as opposed to the big end of town any day of the week.  The 
practices of Mortgage Choice in this area are being looked at.  We know from information from the Ombudsman 
and others in this area that the small business sector seems to be operating with a very clean slate.  That is 
something to look at during consideration in detail. 

I alluded to this earlier on but I should mention at this stage that the Mortgage Industry Association of Australia 
and the Finance Brokers Association of Australia support the inclusion of specific disclosure arrangements in 
this legislation.  I would like to think that if we could tighten up on this legislation, we could almost have a quid 
pro quo.  The brokers are constrained by a maximum fee structure.  I would certainly not like to see that 
loosened unless strict safeguards were in place.  However, if a good disclosure arrangement were in place, 
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perhaps we might look at setting the maximum fee structures in consultation with the industry so that they are 
more appropriate, or relaxing the fee structures to some extent.  I know the minister is not keen on that at the 
moment.  I believe the finance industry could be looked after by this legislation being tightened up and strong 
provisions being put in place.  There has been some inconsistency in the past.  On 14 December 2001 this 
minister gave Aussie Home Loans an exception approval, as it is termed - it will later on be called an exemption 
- under section 5(2) of the existing Finance Brokers Control Act.  I have a copy of it.  It stipulates that there 
should be disclosure.   

Mr J.C. Kobelke:  May I correct that?  The exception was a technical one.  It was given by the last Government.  
It was a carryover in respect of the change of name.   

Mr D.F. BARRON-SULLIVAN:  I will let the minister into a secret.  He is wrong.  The minister and his 
Government granted this on 14 December 2001.   

Mr J.C. Kobelke:  As a prior entity, it had it from the last Government. 

Mr D.F. BARRON-SULLIVAN:  The minister is the minister; at the stroke of a pen he does not have to approve 
a regulatory change. 

Mr J.C. Kobelke:  You never let the truth get in the way of a good story, do you? 

Mr D.F. BARRON-SULLIVAN:  I will fire another salvo.  I am trying not to get political with this; I am trying 
to work with the minister.  My point is that the minister agreed to an exception which, although it provided 
disclosure, did not provide detailed disclosure, yet the legislation we are dealing with does not provide for 
disclosure.  Under the previous Government when an exception order was given for Abbey National WA Pty Ltd 
on 23 March 1999, guess what?  The previous minister approved a regulation that provided for disclosure.  
However, it went one step further.  It provided that the amount of any commission payable to Abbey National 
had to be disclosed. 

Mr J.C. Kobelke:  You are trying to twist the truth to say that the last minister, Doug Shave, did a good job. 

Mr D.F. BARRON-SULLIVAN:  This is in the Government Gazette.  I am not twisting the facts in the 
Government Gazette.   

Mr P.B. Watson:  You never learn, do you?  Have you got the numbers for Doug Shave? 

Mr D.F. BARRON-SULLIVAN:  If that attitude is adopted when we get to consideration in detail, we will not 
get adequate legislation.  We must work together on this to make sure that we protect consumers in this State.  If 
the minister and the Government are dinkum about stopping what happened before, he will work with us.  We 
have offered to work constructively.  We have done a lot of work on this and acquired a lot of good legal and 
other advice.  We are prepared to work with the minister in a positive way.  However, if this is the attitude that 
we will get all the way down the line, it does not bode well for the final outcome for consumers in this State. 

Mr J.C. Kobelke:  You need to stop twisting the truth. 

Mr D.F. BARRON-SULLIVAN:  The minister should listen to the point I am making.  This demonstrates that 
the minister previously indicated his support for disclosure arrangements when he agreed to a regulatory change.  
We need to see that same commitment to disclosure exhibited in the legislation before us now.  The minister has 
not shown that commitment to date.  That is despite the fact that while he was minister, the Finance Brokers 
Supervisory Board came out and stipulated that disclosure arrangements should be in place.  In May 2001, the 
board recommended that the minister adopt a policy on disclosure.  I will not go into that; the minister will have 
that on his records, undoubtedly.  The need for disclosure is there; it has the support of the industry and I am sure 
it will have the support of the consumers.  Consumers will know how much they are paying, what the retail 
commissions are and whether there are any hidden commissions - all the details of the loan arrangements will be 
there for them to see.  They can then make fully informed decisions before they sign on the dotted line.  That is 
what the Opposition is on about.  We want to protect the consumers - provide them with full information.  The 
industry does not have a problem with that; it wants to participate, to ensure that in Western Australia it operates 
above board and is a good, clean industry.  

Mr J.C. Kobelke:  That is right, and that is why you should be fully supportive of the Bill.  

Mr D.F. BARRON-SULLIVAN:  We will go through that in detail, and I will provide the minister with all the 
written comments about where the Bill is defective and needs to be tightened up.  

Mr J.C. Kobelke:  I have letters of full support from the industry for the Bill.  

Mr D.F. BARRON-SULLIVAN:  Where does the minister think I am getting this advice from?  It is coming 
from the industry.  We will go into that in detail.  I will give the minister a couple of specific examples.  One 
person who knows a lot about the industry commented that it should be mandatory that all convictions and 
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recorded contraventions of the code of conduct or regulations be included in the particulars published by the 
commissioner.  There should continue to be an annual report to Parliament despite the functions of the board 
being taken over by the commissioner.  Given that the commissioner is not subject to direction by the minister, 
the need for an annual report to Parliament is overwhelming.  That is a really good point.  I will go through these 
things with the minister in consideration in detail, in a positive way, hoping that we can improve this legislation 
and make it more effective for consumers in this State.  

I applaud the minister for making provisions for proactive investigation, but that is only half the equation, 
because investigatory work by the Australian Securities and Investments Commission costs about $70 000, plus 
all the overheads, for each investigator it employs.  It will not cost much less than that to operate here.  I will be 
very interested, when we deal with this in detail, to find out what the Government intends to do to provide 
investigators to work with the industry.  How many investigators will there be, and how does the minister 
envisage this working?  This is the legislative framework, and a good proactive investigatory role involves 
paying people to carry out the work.  ASIC certainly can carry out some investigations, but as the minister will 
be aware, it is really limited to cases of unconscionable conduct and the like involving finance brokers.  The 
question is, will the department be getting the resources it needs?  So far the Government has been very quiet on 
that.  I suspect it will probably use existing departmental resources, which will place a strain somewhere else in 
the area of consumer protection.   

I am nearing the end of my time for this brief second reading contribution, because this will be a very detailed 
Bill to deal with in consideration in detail.  I would like to thank a number of people who have provided the 
Liberal Party with extensive advice and comments on the Bill and its operation.  I mention the Mortgage 
Industry Association; Gadens Lawyers; the Finance Brokers Association, particularly its president, Lynne Cox; 
Doug Solomon, Penny Searle, Barry Barr and other individuals in the industry; and others involved in financial 
management, including Stephen Knight.  We have had a lot of advice from very good people out in the industry, 
and I want to put on the record our appreciation for that support and assistance.   

This legislation must be got right if we are to protect the people dealing with finance brokers at the moment.  
However, there are other people who might have hoped that this legislation could assist them.  I will not dwell 
on this, but I sincerely hope, when the consideration in detail and third reading stages are reached, that the 
minister will give us an assurance that this is not the end of the Government’s commitment to the investors who 
were affected by the previous finance brokers situation.  If it is, it will be a very sad day for the political system 
and the parliamentary process in this State.  

Mr J.C. Kobelke:  Are you the same member for Mitchell who voted in favour of Doug Shave on umpteen 
occasions when we were trying to get something done?  

Mr D.F. BARRON-SULLIVAN:  Has the minister noticed which side of the House we are sitting on today?  

Mr J.C. Kobelke:  It is your personal responsibility, when you could have drawn to the attention of the then 
minister that this had to be done.  

Mr D.F. BARRON-SULLIVAN:  If the minister intends to touch on the politics of it, I am the member for 
Mitchell, and my office is in a little area called Eaton.  Barely a mile up the road from my office, on Pratt Road, 
is the Eaton Bowling Club.  I was there the other day having a few beers and playing some bowls with the men 
and women of the club.  They always remind me of a time when the present Attorney General went to that 
bowling club and made a lot of promises to investors - seniors who were not happy with my side of politics.  
Some of those people say that the last election was the first time in their lives that they did not vote Liberal.  
They voted Labor, because its candidates made these great promises about what they would do for them, and 
how they would help them to get their money back.  The Labor Party said it would pay for legal action on behalf 
of these people, to help them prove that the State was liable, so that they could get their money back and get 
some compensation.  The Labor Government has let them down.  

Mr R.C. Kucera:  I have never heard such dishonesty in my life.  

Mr D.F. BARRON-SULLIVAN:  That is what those senior citizens said to me.  They said that they had never 
heard such dishonesty in their lives.  Those are the words they were using to me.  The minister heard earlier, in a 
quote I read out from Doug Solomon - 

Several members interjected. 

The SPEAKER:  Order!  The Deputy Leader of the Opposition has the call.  

Mr D.F. BARRON-SULLIVAN:  If the minister wants to open this up to a political bickering debate, we can 
have that.  It will do no good whatsoever for the investors who were affected.  The job of the Opposition is 
twofold.  Firstly, it is the watchdog.  It must keep the Government accountable for its promise on a very 
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significant issue in the lead-up to the last election.  We acknowledge that.  The Labor Party made some very firm 
commitments, and is not living up to them.  

Mr J.C. Kobelke:  They were all delivered on. 

Mr D.F. BARRON-SULLIVAN:  The minister is going on the record now saying that he has delivered all his 
commitments to those investors.  

Mr J.C. Kobelke:  Five commitments were clearly given in writing, and they were all delivered.  

Mr B.K. Masters:  That is not true.  

Mr D.F. BARRON-SULLIVAN:  Five commitments were given and they were all delivered?  That is not true, as 
the member for Vasse has just said.  That is what the investors in Eaton, in my electorate, are saying.  These are 
the investors to whom the present Attorney General went and made those promises.  He did not just do it there.  I 
did not intend to use this, but I will now.  I have a picture here of the Attorney General in Albany, over the words 
“Labor pledge to brokers victims”.  The article states that the pledge to compensate finance broking victims was 
one of five promises Mr McGinty said at the time would be kept if the Labor Party were elected to government 
at the next State election.  They would provide legal aid to investors wishing to take legal action against brokers.  

Mr J.C. Kobelke:  That has been done.  

Mr D.F. BARRON-SULLIVAN:  The minister is joking! 

Mr J.C. Kobelke:  The Government has put in well over $20 million of taxpayers’ money to help people out.  

Mr D.F. BARRON-SULLIVAN:  The Government left them in the lurch.  That is why so many investors have 
had to go to IMF (Australia) Ltd to get it to take legal action on their behalf.  I have a hunch that I know what the 
answer will be.  When they end up defeating the Government in the courts, they will have to pay out 35 per cent 
of the money they get back just to cover their legal costs, because the Labor Party has not lived up to its 
promises.  They will have to pay out more than one-third of any money they get back, because the minister is 
sitting there with a Cheshire cat grin on his face saying he has lived up to his commitments.  We have learnt a 
lesson from this.  

Several members interjected. 

The SPEAKER:  Order!   

Mr D.F. BARRON-SULLIVAN:  I said that the role of the Opposition is twofold.  I will not drag out Labor’s 
broken promises, because I do not want to get into a political fight.  That is not what this is about.  The 
Opposition is trying to work constructively with the Government, but I can see there will be difficulties down the 
track because it seems that the Government will not do anything for the investors.   

Mr J.C. Kobelke:  We did not put in over $20 million of taxpayers’ money doing nothing.   

Mr D.F. BARRON-SULLIVAN:  If the minister wants to keep harping on, I will keep harping on.  The minister 
has claimed credit before for the amount of money spent in this area, when the processes were put in place and 
the money was allocated under the previous Government.   

Mr J.C. Kobelke:  Some of it. 

Mr D.F. BARRON-SULLIVAN:  Some of it!  The whole process was put in place under the previous 
Government.  Does the minister know what this Government did?  Good people like Penny Searle were 
operating the Mortgage Information Service, which aimed to provide practical assistance for people who were 
caught out by the finance brokers scandal.  It was helping people.  I have met with Penny Searle and others, and I 
have seen the good that the Mortgage Information Service was doing for those investors.  What did the 
Government do?  It pulled the pin on it back in 2002.  I have with me a letter to Penny Searle, which states - 

As you are aware - 

I do not even know if she was aware at the time, because it was handled so badly, in a callous, appalling way -  

the Mortgage Information Service is winding down . . . 

It was not winding down; the Government wound it down.  It killed it.  The Government is making investors dip 
into any funds that they can retrieve to pay for their legal action.  It is doing away with assistance to help them 
get back money.  Therefore, if the minister starts to be political, I will fire it back at him.   

The second point I make is that, having said we will work with the Government on this legislation to help make 
sure that there is a strong regulatory environment to prevent the sorts of problems that are commonplace in the 
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finance broking industry today, we will do two other things.  We will act as a watchdog, and we will hold the 
Government to its five promises.  Our other role in opposition before the next election will be to come up with 
some constructive suggestions on how we can still assist people who were affected.  I will go on the record right 
now as saying that by the next election, which could be called in three months - we heard that earlier today - this 
matter will not be over.  Investors will still be trying to get their money back through the courts, and they will 
still be paying to go through all the technical details to try to determine whether they are eligible to get back 90, 
80 or 50 per cent of their investment.  They will still be clinging to the hope that the Labor Party will live up to 
its election expectations.  I can tell the House that we will be going in and assisting those people.  We will come 
up with ways to assist them.  I will go on the record as saying right now that I believe that at the next election 
those people will still be out in the cold, because the Labor Party did not live up to its promises to them.  I am 
sorry, but the minister started the politics.  Therefore, it was important that I put that on the record. 

I end on a positive note by saying that I look forward to working closely with the minister in the consideration in 
detail stage, which will obviously take place when we are back in Perth.  We will go through this Bill clause by 
clause, because I earnestly believe that, at the end of this, we can have very good legislation that will protect 
consumers involved with the finance broking industry and prevent problems of this magnitude from ever 
occurring again in the future.  That will be a good thing for consumers in the metropolitan area, regional areas 
and throughout Western Australia.  Therefore, I look forward to working with the minister in a positive way. 

MS J.A. RADISICH (Swan Hills) [5.23 pm]:  I support the Finance Brokers Control Amendment Bill 2003.  
This is yet another piece of legislation that demonstrates that the Gallop Government is leading the way in 
regulatory reform in this State.  It is arguable that the 1975 Act that we were working under previously led to the 
worst situation in the country.  Arguably, the 2003 Bill will be the best.  I believe it is important in our State to 
have legislation that will enable proper regulation, investigation, supervision and discipline of finance brokers in 
Western Australia.  As with any industry, the majority of participants are exemplary in the way in which they 
approach their enterprise.  Unfortunately, as in other industries, there are a few rogues or cowboys who give 
others a bad name.  That was certainly identified in the Temby royal commission, as well as the Gunning 
inquiry.  Those reports indicated that there was inadequate supervision of the finance broking industry in 
Western Australia, and that much closer attention needed to be given to the activities of finance brokers.  I 
believe that is certainly being done in the Finance Brokers Control Amendment Bill that we are discussing today.  
It is probably an understatement to say that the level of activity by the Finance Brokers Supervisory Board and 
the previous Ministry of Fair Trading in years gone by was pretty disappointing.  In the past five to 10 years they 
have been wholly deficient in their ability and willingness to regulate the finance broking industry.   

The reason I want to support the Bill today is to increase protection for consumers, particularly the more 
vulnerable consumers in our society.  A number of self-funded retirees in my electorate were affected by the 
problems of the late 1990s and early 2000s.  I do not want that to happen to anybody again.  That is why this Bill 
is so good.  It will set up a proper framework for the future.  However, older people are not the only vulnerable 
consumers.  Although the lifetime savings of some people might not appear to be a lot of money to somebody 
who deals in large financial transactions for a living, to those individuals or families those savings are extremely 
significant.  In turn, young people who need loans or need to invest deserve proper protection of the law as well.  
People perhaps get wiser when they have more experience of and exposure to the finance market - perhaps by 
buying and selling homes and other matters.  However, it takes a while to understand the language that is used 
and the implications of decisions that people make when entering into the finance sector. 

I have a mortgage on a home that I purchased a few years ago.  I used a mortgage broker to obtain my loan, 
because I did not have a lot of time available to check out rates at different banks.  Therefore, it seemed to be an 
efficient option for somebody to come to me with their laptop computer and tell me about the different rates that 
were available in the market and where I should obtain my loan.  I would like to think that I am a fairly astute 
consumer.  However, I must admit that I have absolutely no idea about the basis on which my mortgage broker 
engaged with my bank.  They are probably making a heck of a lot of money from my 30-year loan, and from the 
loans of many other people just like me.  However, when a person who has never had a mortgage or a loan meets 
one on one with a professional who deals with this kind of business every day, it is not always easy to ask the 
difficult questions.  No-one wants to appear to be uninformed in front of her or his professional financial adviser.  
I recommend that anybody who wants to obtain a loan or a mortgage of some form think about the old Latin 
phrase, caveat emptor, which means let the buyer beware.  We must take responsibility for ourselves to some 
extent.  We must always read the fine print, obtain second opinions and be not afraid to ask questions, even if 
they appear to be silly, inane or something like that.  We must also place on ourselves the onus of investigating 
all the options available to us. 

We certainly want to be able to trust the professionals with whom we deal on a professional and commercial 
basis.  However, we must realise, particularly in the finance broking sector, as well as in other similar 
professions that one could construe would provide similar advice, that those people are making money from our 
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money.  Therefore, we must put a bit of our grey matter to work, ask the difficult questions and find out exactly 
how much they are making, what they are making it from, what our real choices are in the percentage margins, 
which can vary for the mortgages that we obtain, and the impact that will have on us on a long-term basis.  It is 
certainly more than okay for us to ask our finance broker how much he will make out of the deal.  It could be a 
lump sum when a person signs up for the loan, or it could be an ongoing percentage sum for 20 or 30 years.  
These are points that we all need to consider.  However, it is a bit of a challenge, which is why young people 
who are entering the mortgage market for the first time, or perhaps even older people who are investing for the 
first time with a superannuation lump sum payout or something like that, should take along with them someone 
who knows a bit about the game, and get plenty of opinions. 

The new system that is embodied in this legislation is more than worthy of our support.  As the previous speaker 
mentioned, the commissioner will have important licensing and supervisory functions.  I am particularly pleased 
that the commissioner will be granted the power to issue public warnings.  Hopefully that will act as a strong 
deterrent to rogue traders.  It will also be a sure way of cutting off their business at the pass if they are acting to 
the detriment of would-be investors and mortgagees.  That is another strong element of the legislation. 

Although the State Administrative Tribunal has not yet come into place, SAT will play a critical role in 
providing a real and meaningful discipline to rogue brokers.  SAT will have the power to issue various orders 
and directions, which may include financial penalties, suspension of a finance brokers licence, or other measures.  

I commend the Minister for Consumer and Employment Protection for bringing this legislation before the 
House.  The Bill will provide a strong regulatory framework.  It is a bit disappointing that, from a 
commonwealth perspective, the entire finance broking industry has not been incorporated into the 
commonwealth Corporations Regulations as has the pooled mortgage broking industry.  I look forward to the 
other States hopefully copying our legislation with a view to creating some uniform legislation in the future.  I 
hope that as a result of the strong framework that is provided in this legislation, the finance broking scandal that 
occurred a few years ago will never occur again. 

MR M.W. TRENORDEN (Avon - Leader of the National Party) [5.32 pm]:  The stated purpose of the Finance 
Brokers Control Amendment Bill 2003 is to provide increased protection for people who use the services of 
finance brokers.  The National Party will support the Bill.  In March this year, a report commissioned by the 
Australian Securities and Investments Commission on the finance and mortgage broking industry of Australia 
reported that with the possible exception of Western Australia, the regulation of finance brokers is inadequate.  It 
is interesting that Western Australia is in that position considering all the noise of the past five years or so.  
Indeed, Western Australia is one of the few States that regulates the activities of finance brokers, and again the 
National Party supports that position.  However, there is no question that, despite this regulation, brokers who 
have broken the rules in the past have managed to get away with it.  Case after case has come to light of 
fraudulent behaviour by mainly finance brokers but also borrowers and valuers, and by financial institutions that 
have allowed their trust accounts to be overdrawn in a negligent manner.  This is obviously an ongoing matter.  
It is clear also that legislation, no matter how well it is drafted, should not be passed through this Parliament only 
to be left on the shelf to gather dust.   
The Government will not be changing a lot in this Bill.  The Bill proposes to abolish the Finance Brokers 
Registration Board.  Many people of all political persuasions would argue that the board did not respond 
adequately to the problems in the finance broking industry, and that the minister was put in the position of being 
a quasi board.  The abolition of the board and the handing of responsibility for the licensing and supervision of 
finance brokers to the commissioner will enhance the regulatory arrangements.  The Bill will give investigators 
enhanced investigation powers to uncover contraventions of the Act.  It will also clarify and strengthen existing 
parts of the Finance Brokers Control Act.  However, none of this will be worth anything if there is not adequate 
enforcement right throughout the process.  The key to the success of this legislation is active and adequate 
enforcement.  That is where the legislation failed last time.  The challenge is to make sure that it does not fail 
this time.  Most members of this House would have had contact with constituents who lost money from the 
collapse of the finance broking industry.  Many of my constituents, and also people outside my constituency, are 
very concerned that they lost big slices, or in some cases all, of their life savings.  That is a very difficult 
situation for people who are approaching the end of their lives.  It is particularly important that we are having 
this debate in Albany, because many people in Albany were affected badly.  People in other regional areas were 
also affected badly, because many of the brokers who were very infamous years ago operated very strongly in 
towns between Perth and Albany, including in my electorate.   

People aged 65 and over represent 11 per cent of the population of the State.  The minister would probably be 
interested to know that in Albany people aged 65 and over represent 18 per cent of the population.  Albany is a 
beautiful town in which to relax and retire, which is why it obviously attracts that extra seven per cent of people 
aged 65 and over, so it is a good catchment area for this type of activity.  We will not be opposing any part of 
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this Bill.  We are keen for it to be put in place.  We call on members today to not dwell on the past in this debate, 
because we will only get lost in the mire, but to look to the future for the people of Albany and other parts of 
regional and rural Western Australia.  Many people were badly bitten in the last finance broking episode.  Those 
people will not draw any comfort from the rhetoric of today.  In fact, if they have lost their money and are past 
working age they will not get any comfort from this Bill.  We will be seeking a number of assurances from the 
minister during this debate.  We will be seeking an assurance that the department will resource the agencies 
adequately to enable them to enforce the legislation.  In 2002-03, 241 complaints were made to the Finance 
Brokers Supervisory Board.  Clearly there were enough complaints to make people nervous.  The expertise of 
the people who will be assigned to investigate consumer complaints will be of paramount importance.  I will talk 
later about those investigators.  The investigators will need to be very skilled not only in the world of finance but 
also in dealing with people, because that will be part of the process.  We will be seeking an assurance that the 
State Administrative Tribunal will have the resources to deal with the matters that are referred to it in a timely 
and efficient manner.  We will be seeking an assurance that this Bill will not harm the genuine and legitimate 
businesses and individuals operating in this industry.  The reason that there was so much pain a few years ago 
was that a lot of people want to be in this industry.  Many people regard the finance broking industry as 
providing an important source of income in their retirement.  Therefore, people will be offering these finance 
broking services, and these people will be legitimately - member for Swan Hills - receiving an income from the 
advice that they provide. 
A few days ago we received a briefing from the department on this Bill.  I thank the minister for that 
opportunity, because that was done at short notice.  I would appreciate it if the minister would address the issue 
that we raised at the briefing.  I hope the minister was told about that issue, but I will run through it anyhow in 
case the minister was not.  The legislation will give inspectors powers that the police are not given, such as the 
power to enter premises without a warrant.  That is a pretty draconian situation. 

Mr J.C. Kobelke:  Not all premises. 

Mr M.W. TRENORDEN:  No, but certain premises without a warrant.  The minister would have to admit that is 
fairly rare in our process.   

Mr J.C. Kobelke:  It happens under a number of others, but, as you say, it is quite a significant power.  
Mr M.W. TRENORDEN:  But it is a power above the role of the police officer.  We will not argue against that 
power - I suggest it is adequate - but we would like to talk to the minister about a simple mechanism that will 
help with some of the tensions that may occur in those investigations.  We asked the officers at the briefing what 
will happen if an individual is aggrieved by that process.  Let us face it, even Einstein said that three per cent of 
the people at best will fail at any task, so there will be people who will fail in this process.  People will get angry, 
there will be personality clashes and a whole range of issues will occur following these investigations.  We do 
not want to stop that process, but instead of having a clumsy process whereby someone will have to go to the 
Ombudsman or the public service commissioner to get recompense, consideration should be given to including 
in the Bill a provision that an aggrieved businessman could write to the commissioner direct.  The commissioner 
could then respond to that letter and say that he will back his inspector and that is it, or he believes there are 
some provisions in this case that are not quite adequate and the inspector will be spoken to about it.  In most 
cases it will be about personality clashes.  I think that will take some tension out of the process.  It will mean that 
a business operator who is upset about someone coming in and making demands will be able to write that letter, 
put it in the system quickly and get a response within 30 or 45 days.  That could take a lot of the heat out of the 
process.  I suggest that the minister have a look at it.  Has he considered the program? 
Mr J.C. Kobelke:  I was advised that you had raised that matter.  I hope I can respond in a way that gives you 
some confidence that people who feel aggrieved in that way will have their complaint properly heard. 

Mr M.W. TRENORDEN:  It is not just the complaint.  I want to emphasise the fact that personalities would be 
involved.  I think the minister would accept that sometimes personalities are more difficult to deal with than 
functions.   

I want to refer to some other issues.  Those of us who have taken an interest in this Bill know that this kind of 
activity happens about every 10 years.  It does not have much to do with all the things we have talked about.  It 
has to do with the greed of individuals and the expectations of investors and developers.  Pressure will build over 
time, and in seven or eight years it will repeat itself.  We need to look at a range of things in this whole process.  
The first thing is for self-funded retirees to have an earning rate above the bond rate, particularly at times such as 
now when it is very difficult for self-funded retirees to earn a reasonable income from their earnings.  
Particularly referring to superannuation, I am amazed that the federal opposition leader, Mr Latham, is saying 
that he wants to get superannuation to 65 per cent of FANE - final average net earnings.  That cannot be 
achieved inside of 100 years.  It was very disappointing to hear him say that, because people are genuinely 
working and getting nine per cent put into a pot believing it will do something for them.  In fact the current 
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projection is that those contributions will return them 15 to 20 per cent of final average net earnings.  We all 
know that is not adequate, but the more we talk those things up, the more people have expectations that their 
compulsory superannuation contributions will meet their demands, when in fact they will not.  Surely we should 
not talk about increasing the compulsory superannuation contributions from nine per cent to 15 per cent to 25 per 
cent, because that will take money away from the children, the home mortgage and a whole raft of things that 
people could be doing with that money.  The 10 per cent mark is a realistic ceiling for compulsory 
superannuation contributions.  Let us face it, when superannuation was introduced, it was like fuel.  
Superannuation was brought in for one purpose only in my view- - and I was in the industry for many years - 
taxation.  It is a wonderful way to rake in taxation.  The federal Government does beautifully off superannuation 
- a 15 per cent tax on contributions, capital gains tax on funds in the hands of fund managers, taxation of the 
fund managers themselves, and a 30 per cent exit tax.  It is a beautiful little earner for the federal Government, 
but it is not all that crash hot for the investors.  People will always be wishing to raise money and earn money 
outside of the superannuation scheme.  A range of people look upon mortgages as a source of that money. 

Mr M.F. Board:  They thought it was more secure. 

Mr M.W. TRENORDEN:  I come from the industry.  Frankly, I would not be in it. 

Mr M.F. Board interjected. 

Mr A.D. McRae:  Member for Murdoch, are you sitting in the right place? 

Mr M.W. TRENORDEN:  It is interesting whether with this seating we can be in the right place!  Anyway, the 
member for Avon looks a little bit better today! 

The point about investors is important, and we cannot gloss over it.  We can rage away about how terrible it is, 
but people will want to go into mortgages.  It is not my personal desire to do that, but I do not have any argument 
with those who think that going into mortgages is the way to get an effective earnings rate of seven, eight or nine 
per cent.  If that is their desire, let them do it.  However, it has to be, as the member for Swan Hills correctly 
said, at some risk to themselves.  That will always be the case. 

Mr J.L. Bradshaw:  If I can say in defence of those people who did it, they had a first mortgage with a valuation.  
You would think there was some protection for those people under those circumstances.   

Mr M.W. TRENORDEN:  It is no different from going into the stock market and finding that it collapses.  It is 
no different from buying a property and finding that property valuations have gone down.  Wherever people 
invest, they take a certain amount of risk. 

Mr J.L. Bradshaw:  There is a difference with this in that the values were inflated. 

Mr M.W. TRENORDEN:  I will get to that right now.  The other issue is valuers.  In my view, one of the prime 
movers is valuations, and certain sections of the industry are much amiss in this process.  I still lament the loss of 
El Caballo Blanco in my electorate. 

Ms J.A. Radisich:  There is a little bit in mine.  

Mr M.W. TRENORDEN:  The actual building is in my electorate.  I have no difficulty sharing it with the 
member for Swan Hills.  The problem is, it went.  An inflated valuation was struck on that particular property 
and the owners borrowed 100 per cent of the valuation.  That killed El Caballo Blanco, which was a very sad 
effect.  Throughout the industry there are many stories - the minister has dealt with them, and previous ministers 
have dealt with them - of property that has been valued beyond a reasonable expectation, or in fact valued on a 
future expectation, and then sold in a current market. 

Mr J.C. Kobelke: Land valuation is governed by a different piece of legislation.  We have put in place a new 
code and have done a number of things to improve the standards for people who give those valuations. 

Mr M.W. TRENORDEN:  I am not arguing that.  I am saying that when we start to see those values move again, 
beware - we will be into the next wave.  It will happen in the future as sure as the sun will come up tomorrow 
morning.  Valuations and valuers are an important part of the process in all of this.   

Financial institutions made the difference on previous occasions, because they dropped the ball on trust funds, 
and very seriously.  I support the argument in the new legislation that each trust account must be dealt with on an 
individual basis.  During the last run, financial institutions let Western Australians down.  In the mid 1980s, 
superannuation went from being a product that was sold by professional people with knowledge of the industry 
to one that was sold across the counter at banks.  The banks found that their tellers did not have the expertise and 
people were sold the wrong contracts.  In fact, banks had to pay out considerable amounts of compensation for 
putting people into the wrong contracts, because those doing the sales did not have the expertise to meet the 
demands of the individuals.  That is a serious matter, and it gets back to who wants to earn a dollar from this 
very substantial industry.  It happens all the time.  There is a range of earning capacity, and other people on the 
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periphery want to get in on the game and take some of those earnings, and they may not have the expertise to 
carry the day.   

We do support the Bill.  However, the minister needs to know - I have not gotten political to this point - that 
people are disappointed with the final outcome.  They are very disappointed with me, because I was part of the 
previous Government, and they are now disappointed with the minister because they still do not have their 
money back.  The minister will not change that fact.  There is no point in being cute.  In Hansard of 29 May 
2001, the member for Fremantle states - 

The five points would have become six points.  If the Labor Party had meant to say that it would pay 
compensation, the five points would have become seven points. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 1000.] 
 


